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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 9806. 


FRANCES NORRIS, Administratrix, Estate of Percy J. 
Rachal, Deceased, Appellant, 


v. 

ATLANTIC COAST LINE RAILROAD COMPANY, 
a corporation, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF OF ATLANTIC COAST LINE, APPELLEE. 


STATEMENT OF THE CASE. 

Appellant, as administratrix of the estate of Percy J. 
Rachal, deceased, sued appellee, Atlantic Coast Line Rail¬ 
road Company, a corporation, (hereinafter referred to as 
“Coast Line”) under the Federal Employers’ Liability 
Act, to recover Ten Thousand Dollars ($10,000.00), upon 
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the ground that Coast Line negligently caused the death of 
the deceased while he was employed as a dining car waiter. 

The suit is based on two alleged acts of negligence (App. 
p. 2): First, that when decedent completed his last tour 
of duty, he was in a tired and sleepy condition and Coast 
Line negligently and willfully ordered him to report for 
another tour of duty, being fully aware decedent had not 
been allowed sufficient time to rest from his previous tour 
of duty. Second, Coast Line negligently allowed and per¬ 
mitted and caused a dangerous condition, to wit, an open 
window with no bars, to exist on the premises from which 
decedent fell to his death. 

In its answer, Coast Line, inter alia, specifically denied 
these allegations (App. pr2#). Later, appellant moved 
to amend her bill of complaint by adding an allegation that 
she was entitled to recover “without proof of negligence” 
Coast Line’s motion to dismiss the amendment was sus¬ 
tained (Appellant’s typewritten App. pp. 38, 70). 

After pretrial hearing, the parties entered into a stip¬ 
ulation of the facts which is set out in full in the App. p. 
and which are summarized as follows: 

Coast Line is a railroad corporation engaged in the 
transportation of freight and passengers in interstate com¬ 
merce in the southeastern section of the United States. The 
northern terminus of its lines of railroad is Richmond, 
Virginia, where it connects with the lines of the Richmond, 
Fredericksburg & Potomac Railroad Company (hereafter 
called RF&P), which operates a line of railroad between 
Washington, District of Columbia, and Richmond, Virginia. 
Under an agreement between the two companies, Coast 
Line’s dining cars are operated in the trains of the RF&P 
between Richmond and Washington. The expense of this 
operation is paid by the RF&P by apportionment on a mile¬ 
age basis. Because of this, Coast Line maintains in Wash¬ 
ington an office where it supplies its dining cars with food 
and crews. * This office is located in the Washington Ter¬ 
minal Coach Yard Building, which is owned by the Wash¬ 
ington Terminal Company, which leases parts of said build- 
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ing to the RF&P, which company in turn subleases office 
space to Coast Line on the first, second and third floors. 
When a crew’s run ends in Washington, the entire crew is 
notified to report for duty at a specified time the following 
day. Coast Line does not maintain a waiting room for 
these crews. It has been the practice of members of the 
crew to report ten or fifteen minutes ahead of time and 
wait in the hall outside of the offices, at which time they 
are checked in and the steward takes them to the dining 
car to which they are assigned. No chairs are provided 
for employees awaiting assignment. 

While on train a waiter’s on duty period begins at 6 A. M. 
and ends at 9:30 P. M. and he is paid for this period, al¬ 
though he actually works only a part of the time. 

Decedent, Percy J. Rachal, was employed by Coast Line 
as a dining car waiter on May 5, 1943. His last tour of 
duty began in Washington at 9 P. M. on June 21 and ended 
in Washington on June 30, 1943 at 9:50 A. M., a total of 
8% days. He was off duty on train and off train as follows: 

June 21-22, on train 8 hrs; June 22-23, on tram 8% hrs; 
June 23-25, off train 38^ hrs; June 25-26, on train 8*4 hrs; 
June 26-27 off train 13 hrs; June 27-28, on train 9% hrs; 
June 28-29, on tram IV 2 hrs; June 29-30, on train 8 hrs; 
from 9:50 A.M. June 30 to 2:40 P.M. July 1, off train 29 
hrs. 

At or about 2:40 P.M. on July 1, an official of the Coast 
Line was notified that a man had fallen out the third floor 
hall window next to the elevator onto the protection shed 
roof of said building, a distance of about 14 feet. He was 
unconscious and was immediately removed to the wash 
room of the Washington Terminal Company, where he was 
identified as decedent. Later he was removed to Casualty 
Hospital where he died July 5,1943. 

The distance from the floor to the top of the sill of the 
window out of which it is assumed that decedent fell is 31 
inches and when the lower sash of the window is fully 
raised, the opening is 39% inches wide and 29*4 inches 
high. 



4 


STATUTE INVOLVED. 

The statute under which this suit is brought is Section 51 
of the Federal Employers’ Liability Act, as follows: 

Sec. 51. Liability of Common Carrier by Railroad, in 
Interstate or Foreign Commerce, for Injuries to 
Employees From Negligence; Definition of Em¬ 
ployees 

Every common carrier by railroad while engaging in 
commerce between any of the several States or Territories, 
or between any of the States and Territories, or between 
the District of Columbia and any of the States or Terri¬ 
tories, or between the District of Columbia or any of the 
States or territories and any foreign nation or nations, shall 
be liable in damages to any person suffering injury while he 
is employed by such carrier in such commerce, or, in case of 
the death of such employee, to his or her personal represen¬ 
tative, for the benefit of the surviving widow or husband 
and children of such employee; and, if none, then of such 
employee’s parents; and, if none, then of the next of kin 
dependent upon such employee, for such injury or death 
resulting in whole or in part from the negligence of any of 
the officers, agents, or employees of such carrier, or by 
reason of any defect or insufficiency, due to its negligence, 
in its cars, engines, appliances, machinery, track, roadbed, 
works, boats, wharves, or other equipment. 

Any employee of a carrier, any part of whose duties as 
such employee shall be the furtherance of interstate or 
foreign commerce; or shall, in any way directly or closely 
and substantially, affect such commerce as above set forth 
shall, for the purposes of this chapter, be considered as 
being employed by such carrier in such commerce and shall 
be considered as entitled to the benefits of this chapter. 
Apr. 22, 1908, c. 149, Sec. 1, 35 Stat. 65; Aug. 11, 1939, c. 
685, Sec. 1, 53 Stat. 1404. 

SUMMARY OF ARGUMENT. 

1. The Federal Employers’ Liability Act is not a work¬ 
men’s compensation Act. 

2. The Act does not make the employer the insurer of 
the safety of his employees while on duty. 

3. The basis of the employer’s liability is his negligence, 
not the fact that the injury occurs. 
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4. Negligence as used in the act is to be determined under 
the general rule which defines negligence as the lack of due 
care under the circumstances; or the failure to do what a 
reasonable and prudent man would ordinarily have done 
under the circumstances of the situation; or doing what 
such person under the existing circumstances would not 
have done. 

5. The mere fact that an accident occurs creates no pre¬ 
sumption of negligence on the part of the employer. 

6. Proof of negligence alone does not entitle the em¬ 
ployee to recover. The negligence complained of must be 
the proximate cause of the injury. 

7. The proximate cause of an injury is that cause which • 
in the natural and continual sequence, unbroken by any 
efficient intervening cause, produces the injury and with¬ 
out which the result would not have occurred. 

8. The burden is on the plaintiff to prove the employer’s 
negligence and that such negligence was the proximate 
cause of the injury. 

9. The jury may not be permitted to speculate as to the 
cause of the injury and the ease must be withdrawn from 
its consideration unless there is evidence from which the 
inference may reasonably be drawn that the injury suf¬ 
fered vras caused by the negligent act of the employer. 

10. The bill of complaint alleges two acts of negligence: 
first, in ordering decedent to report for duty withal 
knowledge that he was in a tired and sleepy condition; sec¬ 
ond, in maintaining an open window without bars on the 
premises from which decedent fell to his death. No infer¬ 
ence may reasonably be drawn from the stipulated facts 
that the death of decedent was caused by the negligent act 
of Coast Line. 

11. There must be more than a scintilla of evidence un¬ 
der the Federal Employers’ Liability Act before the case 
may be properly left to the discretion of the jury. 

12. When the evidence is such that without weighing the 
credibility of the witnesses there can be but one reasonable 
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conclusion as to the verdict, the Conrt should determine the 
proceeding without submission to the jury. 

13. The only evidence of the fatal fall is the fact that 
decedent was found in an unconscious condition on the 
roof below the open window. There is no evidence as to 
what caused the fall. 

14. The lower court was right in dismissing the amend¬ 
ment to the bill of complaint. 

15. The lower court was right in granting Coast Line’s 
motion for summary judgment, based on the pleadings and 
stipulated facts. 


ARGUMENT. 

This suit was brought under the Federal Employers’ 
Liability Act (45 USC Sec. 51) which is quoted in full at 
page 4 ante, the pertinent provisions of which are as 
follows: 

Every common carrier by railroad while engaging 
in commerce * * * between the District of Columbia or 
any of the States or Territories, • • • shall be liable 
in damages to any person suffering injury while he is 
employed by such carrier in such commerce, or, in case 
of the death of such employee, to his or her personal 
representative, • • • for such injury or death result¬ 
ing in whole or in part from the negligence of any of 
the officers, agents or employees of such carrier, or by 
reason of any defect or insufficiency due to its. negli¬ 
gence, in its cars, engines, appliances, machinery, track, 
roadbed, works, boats, wharves, or other equipment. 
(Italics supplied) 

This act has been construed many times by the Supreme 
Court of the United States and lower federal courts and 
certain fundamental principles have been firmly established 
by judicial construction. 

“The Act does not make the employer the insurer of the 
safety of his employees while they are on duty.” Ellis v. 
Union Pacific R. Co., 329 U. S. 649, 653 (1947); Chicago, 
St. P., M. & 0. R. Co. v. Arnold, 160 F.(2d) 1002. 
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“The basis of his (employer’s) liability is his negli¬ 
gence, not the fact that injuries occur.” Ellis v. Union 
Pacific R. Co., supra, p. 653. In Bennett v. Washington 
Terminal Co., 55 App. D. C. Ill, 2 F.(2d) 913, this Court 
said: “The mere fact that an accident occurred created no 
presumption of negligence on the part of defendant com¬ 
pany.” 

Proof of negligence alone does not entitle plaintiff to 
recover. The negligence complained of must be the proxi¬ 
mate cause of the injury or death. In Atchison, Topeka & 
Santa Fe Railway Co. v. Toops, Admrx., 281 U. S. 351, 354 
(1930), the Supreme Court said: 

But proof of negligence alone does not entitle the 
plaintiff to recover under the Federal Employers’ lia¬ 
bility Act. The negligence complained of must he the 
cause of the infury. (Italics supplied.) 

In Tiller v. Atlantic Coast Line Railroad Co., 318 U. S. 54 
(1943), at page 67, the Supreme Court said: 

The Act of 1908 and the amendment of 1939 • # • leave 
for practical purposes only the question of whether the 
carrier was negligent and whether that negligence was 
the proximate cause of the injury. (Italics supplied.) 

The burden is upon plaintiff to prove the employer’s neg¬ 
ligence and that such negligence was the proximate cause of 
the injury. In Tennant v. Peoria & P. U. Ry. Co., 321 U. S. 
29, 32 (1944), the Supreme Court said: 

In order to recover under the Federal Employers’ 
Liability Act, it was incumbent upon petitioner to prove 
that respondent was negligent and that such negligence 
was the proximate cause in whole or in part of the fatal 
accident. (Italics supplied.) 

In Bennett v. Washington Terminal Co., supra, this 
Court said: 

It was incumbent upon the plaintiff to establish the 
negligence of the terminal company by affirmative 
proof. 
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Negligence, as used in the Act 

is to be determined under the general rule which defines 
negligence as the lack of due care under the circum¬ 
stances; or the failure to do what a reasonable and 
prudent man would ordinarily have done under the 
circumstances of the situation; or doing what such a 
person under the existing circumstances would not 
have done. Tiller v. Atlantic Coast Line R. R. Co., 
supra (p. 67). 

In Bailey v. Central of Vermont Railway, 319 U. S. 350, 
the Supreme Court said: 

• * * 4 ‘in all cases, it is a question of the reasonable¬ 
ness of the care—reasonableness depending upon the 
danger attending the place or the machinery” # * * . 
It is that rule which obtains under the Employers Lia¬ 
bility Act (p. 353). 

Two acts of negligence are alleged, neither of which can 
reasonably be inferred from the stipulated facts. 

The first allegation of negligence is that when decedent 
completed his last tour of duty he was in a tired and sleepy 
condition, and Coast Line negligently and willfully ordered 
decedent to report for another tour of duty, being fully 
aware that decedent had not been allowed sufficient time to 
rest from his previous tour of duty. 

It is stipulated that decedent was a dining car waiter and 
was considered to be on duly and was paid from 6 A.M. to 
9:30 P.M. each day while on train, but that he actually 
worked only a part of this time; that decedent began his 
last tour of duty at 9 P.M. June 21, 1943; that he was off 
duty 8 hours on train on the first night, 8 V 2 hours on train 
on the second night, 3 SY 2 hours off train on the third and 
fourth days, 8 V 2 hours on train on the fifth night, 13^4 
hours off train on the sixth day, 9 Y 2 hours on train on the 
seventh night, 7*4 hours on train on the eighth night, 8 
hours on train on the ninth night, and that some 29 hours 
after he went off duty in Washington at 9:50 A.M. June 
30th, the fatal fall was reported, i.e. 2:40 P.M. July 1st. 
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It will thus be seen that on each of the nights while he 
was on the tour of duty, he had an opportunity to sleep 
eight hours or more, and that he had approximately 29 
hours to rest from the time he went off duty on June 30th 
up to the time of the fatal fall on July 1st. Upon these 
facts, there is not even a scintilla of evidence that defend¬ 
ant w T as negligent. 

The second allegation of negligence is that Coast Line 
negligently allowed and permitted and caused a dangerous 
condition, i.e. an open window with no bars to exist on the 
premises from which decedent fell to his death. It is stipu¬ 
lated that the building where the fatal fall occurred is 
owned by the Washington Terminal Company; that part of 
this building is leased by the R. F. & P., which in turn sub¬ 
leases office space on the first, second and third floors to 
Coast Line; that the sill of the window in the hall of the 
third floor from which it is assumed decedent fell is 31 
inches from the floor, and that at about 2:40 P.M. on July 
1, 1943 someone notified an officer of the Coast Line that a 
man had fallen out of the window, who was later identified 
as decedent. 

Upon these facts, there is not a scintilla of evidence that 
the Coast Line was negligent or that the fatal fall was due 
to “any defect or insufficiency, due to its negligence. ,, 

Employer is not liable unless accident due to his negligence 
and such negligence is the proximate cause of the 
accident. 

As hereinbefore pointed out, the Act does not make the 
employer the insurer of the safety of his employees and the 
mere fact that an accident has occurred creates no presump¬ 
tion of negligence. The basis of the employer’s liability is 
his negligence, not the fact that injuries occurred. Proof of 
negligence alone does not entitle plaintiff to recover. The 
negligence complained of must be the proximate cause of 
the injury. 
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In Howard v. Swagart, 82 App. D. C. 147,161 F.(2d) 651, 
655, this court defined the term “proximate cause” as 

that cause which, in natural and continual sequence, 
unbroken by cmy efficient intervening cause, produces 
the injury and without which the result would not have 
occurred. (Italics supplied.) 

If Coast Line was negligent under either or both of the 
allegations contained in the bill of complaint (of which 
there is not the slightest proof) such negligence clearly was 
not the “cause which, in natural and continual sequence, 
unbroken by any efficient intervening cause, produces the 
injury and without which the result would not have oc¬ 
curred”. If decedent fell from the window, the only infer¬ 
ence that can be drawn from the facts is that the fall was 
due solely to his own voluntary act. 

The burden is on appellant to prove Coast Line negligent 
and that such negligence was the proximate cause of 
the fatal falL 

The burden was on the appellant not only to prove ap¬ 
pellee was negligent, but also that the proven negligence 
was the proximate cause of the fatal fall. 

Atchison, Topeka & Santa Fe Ry. Co., v. Toops, supra. 

Tiller v. Atlantic Coast Line R. R. Co., supra. 

Tennant v. Peoria & P. U. Ry. Co., supra. 

This Court in Bennett v. Washington Terminal Co., 
supra, said it is incumbent upon the appellant to establish 
Defendant’s negligence by affirmative proof. 

Cf. Fitzpatrick v. Fowler, -App. D. C.-; 168 F. 

(2) 172. 
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Cause of decedent’s death purely speculative and 

conjectural. 

One can speculate on how the accident happened, but 
where is the evidence as to how it did happen? Where is 
the evidence from which a reasonable inference can be 
drawn as to how it happened? 1 'Jae liability of the employer 
is not to be determined by speculation or conjecture, but 
upon evidence from which reasonable inference of liability 
may be drawn. Trust Co. v. Erie R. Co., 165 F(2) 806. The 
stipulation is silent as to how decedent’s body actually 
reached the place where it was found. All we know is that 
it was reported that he fell from the third floor window, and 
his body was found on the top of the first floor shed beneath 
the window. The only inference that reasonably can be 
drawn is that decedent could not have fallen out the win¬ 
dow if he had not climbed into the window as the window 
sill is 31 inches from the floor. 

In the Toops case, supra, the Supreme Court, at pp. 
354-5, said: 

The jury may not be permitted to speculate as to its 
cause and the case must be withdrawn from its consid- 

. eration unless there is evidence from which the infer¬ 
ence may reasonably be drawn that the injury suffered 
was caused by the negligent act of the employer. 
(Italics supplied.) 

In Bennett v. Washington Terminal Co., supra, this 
Court said, at page 915: 

Where, as in this instance, the accident may have re¬ 
sulted from any one of a number of different causes, 
and in any one of a number of different ways, the court 
will not permit the jury to speculate as to how it oc¬ 
curred, and arrive at a verdict which at best would 
amount to a mere guess. It was incumbent upon the 
plaintiff to establish the negligence of the terminal com¬ 
pany by affirmative proof. (Italics supplied.) 

In Brady, Admrx. v. Southern Ry. Co., 320 U. S. 476, at 
479, the Supreme Court said: 
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The weight of the evidence under the Employers’ Lia¬ 
bility Act must be more than a scintilla before the case 
may be properly left to the discretion of the trier of 
fact—in this case, the jury. (Italics supplied.) 

Again, in this same case, at page 479, the Court said: 

When the evidence is such that without weighing the 
credibility of the witnesses there can be but one reason¬ 
able conclusion as to the verdict, the court should deter¬ 
mine the proceeding by non-suit, directed verdict or 
otherwise in accordance with the applicable practice 
without submission to the jury, • * • . (Italics sup¬ 
plied.) 

And with respect to proximate cause, the Court in this same 
case said: 

The rule as to when a directed verdict is proper, here¬ 
tofore referred to, is applicable to questions of proxi¬ 
mate cause. (Italics supplied.) 

See also Galloway v. U. S., 319 TJ. S. 372,395. 

The lower Court was right in dismissing the amendment to 

the bill of complaint. 

The Federal Employers’ Liability Act is not a workmen’s 
compensation act. As hereinbefore pointed out, no liability 
exists unless the employer is negligent and such negligence 
is the proximate cause of the injury. The lower court 
rightly therefore sustained the motion of Coast Line to dis¬ 
miss the amendment to the bill of complaint. 

CONCLUSION. 

In conclusion, it is respectfully submitted: 

1. That no inference may reasonably be drawn from the 
facts that the death of the decedent was caused by the negli¬ 
gent act of the Coast Line, or that the fatal fall was due to 
any defect or insufficiency due to its negligence. 

2. Even assuming there could be an inference of negli¬ 
gence of the Coast Line from the facts, no inference can be 
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drawn therefrom that such negligence was the proximate 
cause of the fatal fall. 

3. The cause of the fatal fall is purely speculative and 
conjectural. 

This being true, it is respectfully submitted that the lower 
court was right in granting the motion for summary judg¬ 
ment. 

Respectfully submitted, 

Thomas W. Davis, 

Robert R. Faulkner, 

Counsel for Appellee, Atlan¬ 
tic Coast Line Railroad Com¬ 
pany, a corporation, 

940 Shoreham Building, 
Washington, D. C. 
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25 Filed Dec 17 1945 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT 

OF COLUMBIA 

Civil No. 32118 

Frances Norris, Administratrix, Estate of Percy J. Ra- 
chal, Deceased, Plaintiff, 2101 H Street, Northeast, 
Washington, D. C., 


v. 

Atlantic Coast Line Railroad, a corp., Fifth & “T” 
Streets, Northeast, Washington, D. C., Defendant. 

Complaint for Wrongful Death 

1. This action arises under the United States Code, Title 
45, Chapter 2, Section 51, 56, and 59. 

2. The plaintiff, Frances Norris, has been issued and 
granted letters of administration by the Probate Branch of 
the District Court of the United States for the District of 
Columbia, upon the estate of Percy J. Rachal Administra¬ 
tion No. 65567, and brings this suit on behalf of the surviv¬ 
ing wife of the deceased, Percy J. Rachal. 

3. On or about July 1,1943, the said Percy J. Rachal was 
an employee of the Atlantic Coast Line Railroad, a corpo¬ 
ration created and existing under the laws of the State of 
Virginia; engaged in interstate commerce; and also doing 
business at Fifth and “T” Streets Northeast in the City of 
Washington, District of Columbia. 

4. On or about July 1, 1943, the defendant or its author¬ 
ized agents knowing that said Percy J. Rachal had been 
on a long tour of duty of approximately two weeks, said 
tour of duty prohibiting him from taking regular, necessary 
and proper periods of rest, and which fact was known to 
defendants, and in spite of the fact of decedent’s tired and 
sleepless condition, defendant or its agents did negligently ' 
and wilfully order the said Percy J. Rachal to report for 
another tour of duty, being also fully aware that decedent 



3 


had not been allowed sufficient time to rest from the afore¬ 
said tour of duty and tired and sleepless condition. 

26 5. That as a result of this order, the said Percy J. 

Rachal reported for work at the premises located at 
Fifth and “T” Streets Northeast. 

6. That the defendant negligently allowed and permitted 
and caused a dangerous condition, to wit, an open window 
with no bars to exist on the premises; that as a result of 
this dangerous condition, the said Percy J. Rachal fell from 
this window and suffered serious bodily injuries which re¬ 
sulted in his death. 

7. Wherefore, the plaintiff demands judgment against 
defendant in the sum of Ten Thousand ($10,000.00) Dollars, 
besides costs of this suit. 


Wesley S. Williams 
B. Samuels Chase 
Everett L. Edmond 
Attorneys for Plaintiff 
506 5th Street, N. W. 

NA 4054 

Washington, D. C. 

Plaintiff demands a jury trial for the issues triable 
herein. 

27 Filed Jan 4 1946 

Answer to Bill of Complaint 

Comes now Atlantic Coast Line Railroad Company, a 
corporation, by its attorney and makes answer to the bill 
of complaint as follows, to wit: 

1. Denies that the action here involved arises under 
United States Code, Title 45, Chapter 2, Sections 51, 56 and 
57, affd includes as a part hereof the affirmative allegations 
in the several defenses hereinafter specifically set out. 
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2. Neither admits nor denies the allegations of para¬ 
graph 2 but calls for strict proof. 

3. Admits that Atlantic Coast Line Railroad Company is 
a corporation created and existing under the laws of the 
State of Virginia, that it is engaged in interstate commerce 
and has an office at 5th and T Streets, Northeast, in the City 
of Washington, District of Columbia, but denies all of the 
other allegations of said paragraph. 

4. Specifically denies the allegations of paragraph 4 ex¬ 
cept to the extent admitted in the several defenses herein¬ 
after set out. 

5. Specifically denies the allegations of paragraph 5 ex¬ 
cept to the extent admitted in the several defenses herein¬ 
after set out. 

6. Specifically denies the allegations of paragraph 6 ex¬ 
cept to the extent admitted in the several defenses herein¬ 
after set out. 

29 Wherefore, defendant prays said bill of complaint 
be dismissed. 

Second Defense 

As a second defense to said bill of complaint, defendant 
alleges: 

7. That it maintains offices in a portion of a building 
located in the neighborhood of 5th and T Streets, North¬ 
east, Washington, D. C., on the railroad properties of the 
Washington Terminal Company, a corporation, for use of 
its commissary department, two rooms of which are located 
on the third floor of said building, which contains a hallway 
and a freight elevator for use of tenants of the building 
next to which is a window, the bottom of the sill of which is 
31 inches from the floor. 

8. That said P. J. Rachal was employed as a waiter on 
May 5,1943 in the dining car service of defendant and com¬ 
pleted his last run and went off duty on June 30, 1943 at 
9:50 AM; that he was ordered to report, for assignments 
at the offices on the said third floor of the Washington 
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Terminal Coach Yard Building, at 3:30 PM on July 1,1943. 

9. That at or about 2:40 o’clock on the afternoon of July 
1,1943, an officer of defendant was in the linen room on said 
third floor of said building and was notified that a man had 
fallen out of the window next to the elevator onto the pro¬ 
tection shed roof of the ground platform of said building, 
a distance of about 14 feet, that the man was immediately 
moved to the washroom of the Washington Terminal Com¬ 
pany where said officer identified him as P. J. Rachal, 
which defendant verily believes and therefore avers is the 
Percy J. Rachal referred to in the bill of complaint, that 
said Rachal was thereafter taken to Casualty Hospital 
where he died on or about July 5, 1943. 

10. Defendant avers that at the time of said accidental 
death, said Rachal was not on duty. 

11. Defendant further avers that Rachal’s death was in 
no wise caused by any act or acts of omission or commission 
of any officer or employee of the defendant. 

Wherefore, defendant prays said bill of complaint be 
dismissed. 

28 Therd Defense 

For a third defense defendant. 

12. Renews and adopts as a part of this defense the alle¬ 
gations contained in paragraphs 7 to 11 hereof. 

13. Avers that if the plaintiff does have a cause of action 
against defendant, it arises under Title 16-1201 and 1202 
of the Code of Laws of the District of Columbia, 1940 Edi¬ 
tion, which read as follows, to wit: 

1201. “Cause of action” defined—Damages—Limitation. 

Whenever by an injury done or happening within the 
limits of the District of Columbia the death of a person 
shall be caused by the wrongful act, neglect, or default 
of any person or corporation, and the act, neglect, or de¬ 
fault is such as would, if death had not ensued, have en¬ 
titled the party injured, or if the person injured be a mar¬ 
ried woman, have entitled her husband, either separately or 
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by joining with the wife, to maintain an action and recover 
damages, the person who or corporation which would have 
been liable if death had not ensued shall be liable to an ac¬ 
tion for damages for such death, notwithstanding the 
death of the person injured, even though the death shall 
have been caused under circumstances which constitute a 
felony; and such damages shall be assessed with reference 
to the injury resulting from such act, neglect, or default 
causing such death, to the widow and next of kin of such 
deceased person: Provided, that in no case shall the re¬ 
covery under this title exceed the sum of ten thousand dol¬ 
lars; • * *. (Mar. 3,1901, 31 Stat. 1394, ch. 854, Sec. 1301.) 

1202. Party plaintiff—Statute of limitations. 

Every such action shall be brought by and in the name of 
the personal representative of such deceased person, and 
within one year after the death of the party injured. (Mar. 
3, 1901, 31 Stat. 1394, ch. 854, Sec. 1302, June 30, 1902, 32 
Stat. 543, ch. 1329.) 

14. Avers that the provision of paragraph 1202 requiring 
suit to be brought “within one year after the death of the 
party injured” is a condition annexed to the cause of action 
statutorily created by paragraph 1201, and as this suit was 
not brought within the said one-year period, the right cre¬ 
ated by paragraph 1201 expired with the lapse of the one- 
year statutory period provided by paragraph 1202. 

Wherefore Defendant prays said bill be dismissed. 

! Fourth Defense 

As a fourth defense, defendant 

15. Adopts as a part of this defense the allegations 
30 contained in paragraphs 12 and 13. 

16. Avers that as the death of decedent occurred 
on or about July 5,1943, any cause of action which plaintiff 
may have against defendant is barred by the one-year lim¬ 
itation statute contained in paragraph 1202 above quoted. 

Wherefore, defendant prays said bill of complaint be dis¬ 
missed. 
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Fifth Defense 

As a fifth defense, defendant 

17. Adopts as a part of this defense the allegations of 
paragraphs 7 to 11 as set out in the second defense. 

18. That said Washington Terminal Coach Yard Build¬ 
ing is owned by the Washington Terminal Company, a cor¬ 
poration; that the portions of said premises occupied by 
the defendant are not leased to defendant by said owner 
company but are leased directly to the Richmond, Fred¬ 
ericksburg and Potomac Railroad Company, a corporation, 
upon whose permission and authority defendant occupies 
the space on the third floor hereinbefore referred to. 

19. Defendant therefore denies any liability growing out 
of the death of said Rachal. 

Wherefore, defendant prays said bill of complaint be dis¬ 
missed. 

Robebt R. Faulkneb 
Attorney for Atlantic Coast Line 
Railroad Company , defendant. 

940 Shoreham Building,. 

Washington, D. C. 

• ••••«•••• 

39 Filed Jun 3 1947 

Stipulation of Facts 

It is hereby stipulated by and between the parties hereto 
by their respective counsel that the following facts are 
true: 

1. Atlantic Coast Line Railroad Company is a corpora¬ 
tion engaged in the transportation of freight and passen¬ 
gers in intra and interstate commerce in Southeastern 
United States. The northern terminus of the railroad 
lines of the company is Richmond, Virginia, where it con¬ 
nects with the lines of the Richmond, Fredericksburg & 
Potomac Railroad Company which operates a line of rail¬ 
road between Washington, D. C., and Richmond, Virginia. 
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2. Under an agreement with the Richmond, Fredericks¬ 
burg & Potomac Railroad Company, Atlantic Coast Line 
Railroad Company’s dining cars and crews are operated 
in the trains of that railroad and the expense of operation 
is apportioned between the two railroads in the same pro¬ 
portion as the mileage of dining cars operated on the lines 
of both railroads. As Washington is the terminus of the 
dining car service, the Atlantic Coast Line Railroad Com¬ 
pany maintains in Washington offices from which its din¬ 
ing cars are supplied with food and crews. This office is 
located in the Washington Terminal Coach Yard Building, 
which building is owned by the Washington Terminal Com¬ 
pany, a corporation, which leases parts of said building to 

the Richmond, Fredericksburg & Potomac Railroad 
40 Company, a corporation, which in turn sub-leases 
office space on the first, second and third floors to 
Atlantic Coast Line Railroad Company. 

3. Each dining car has a crew made up of six waiters, 
four cooks and a steward. As the cars run in regular runs, 
when a crew’s run ends in Washington, the entire crew is 
notified to report for duty at a specific time the following 
day. The Atlantic Coast Line Railroad Company does not 
maintain a waiting room for these crews to wait after re¬ 
porting for duty but it has been the practice of members of 
the crews to report ten or fifteen minutes ahead of time and 
wait in the hall outside of the offices and promptly at the 
time they are ordered to report the men are checked in and 
the steward takes them to the dining car to which they 
have been assigned. No chairs were provided for em¬ 
ployees awaiting assignment. 

4. Decedent, Percy J. Rachal, was employed by the At¬ 
lantic Coast Line Railroad Company as a dining car waiter 
on May 5,1943. 

5. Rachal completed his last run and went off duty on 
June 30, 1943 at 9:50 A.M., and was ordered to report for 
assignment at 3:00 PAL on July 1,1943, at the office of the 
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Atlantic Coast Line Railroad Company on tlie third floor 
of the Washington Terminal Coach Yard Building. 

6. At or about 2:40 P.M. on July 1, 1943, C. H. Burden, 
Assistant Superintendent of Dining Cars, was in the linen 
room on the third floor of said building and was notified 
that a man had fallen out of the window next to the elevator 
on to the protection shed roof of the ground floor of said 
building, a distance of about 14 feet. He was unconscious 
and was immediately removed to the washroom of the 
Washington Terminal Company where said officer identi¬ 
fied him as Percy J. Rachal. He was removed to Casualty 
Hospital where he died on or about July 5,1943. 

7. The height from the floor to the top of the sill of the 
window out of which decedent fell is 31 inches; and when 

the lower sash of the window is fully raised, the 
41 opening is 39% inches wide and 29^ inches high. 

8. A waiter’s working day on a dining car begins 
at 6:00 A.M. and ends at 9:30 P.M. (except when supplies 
might be take on at odd hours). He actually works only 
part of this time but he is considered to be working and is 
paid for the entire period, because he is compelled to stay 
on the car which is on a moving train. 

9. The official record of the hours of on and off duty of 
the decedent from June 21,1943 to date of fall is as follows: 


Date 

On Duty 

Off Duty 

Time Off Duty 

Number of Hours 

Off Duty 

6/21 

9:00 PM 

10:00 PM 

10:00 PM to 6:00 AM 


8 Hr. 00 Min. 

on 

train 

22 

6:00 AM 

9:30 PM 

9:30 PM to 6:00 AM 


8 Hr. 30 Min. 

on 

train 

23 

6:00 AM 

10:30 PM 

10:30 PM to 1:00 PM (6/25) 

38 Hr. 30 Min. 

off 

train 

25 

1:00 PM 

9:30 PM 

9:30 PM to 6:00 AM 


8 Hr. 30 Min. 

on 

train 1 

26 

6:00 AM 

6:15 PM 

6:15 PM to 7:30 AM 


13 Hr. 15 Min. 

off 

train! 

27 

7:30 AM 

10:00 PM 

10:00 PM to 7:30 AM 


9 Hr. 30 Min. 

on 

train 

28 

7:30 AM 

9:30 PM 

9:30 PM to 2:00 AM 


4 Hr. 30 Min. 

on 

train! 

29 

2:00 AM 

3:00 AM 

3:00 AM to 6:00 AM 


3 Hr. 00 Min. 

on 

train 

29 

6:00 AM 

9:30 PM 

9:30 PM to 5:30 AM 


8 Hr. 00 Min. 

on 

train 

30 

5:30 AM 

9:50 AM 

9:50 AM to 2:40 PM* 

(7/1) 

28 Hr. 50 Min. 

off 

train 


• time fall reported 
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10. There has never been an accident similar to the one 
involved in this suit during the entire 33 years the offices 
have been occupied by the Atlantic Coast Line Railroad 
Company. 

Everett L. Edmond, 

Attorney for Plaintiff , 

Frances Norris 
1510 9th Street, N. W., 
Washington, D. C. 

Robert R. Faulkner, 

Attorney for Defendant, Atlantic 
Coast Line Railroad Company, 
940 Shoreham Building, 
Washington, D. C. 

Dated May , 1947. 

• •**••••*• 

20 Excerpts from Proceedings 

The Court: If this case were presented to a jury on the 
question of negligence, the Court under the circumstances 
would have to direct a verdict because there is no substan¬ 
tial evidence on which reasonable men could possibly con¬ 
clude or reach the conclusion that there was any negli¬ 
gence on the part of the defendant. And most certainly, 
then, you have to go a step further and show proximate 
causation. The cause of this man’s death is unfortunate, 
but it is highly speculative and conjectural, and I think 
under the Federal Employer’s Liability Act you 

21 have to prove negligence, and on the stipulation of 
facts, as admitted here, there is not even a scintilla— 

Mr. Edmond (interposing): If Your Honor please, in 
this case of Tucker that I just cited, that is the authority. 

I have a further point, Your Honor, and that is based 
on the interpretation of the statute. 

The Court: Let me ask you this: Do you have to prove 
negligence under the statute? 
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Mr. Edmond: In one particular instance, no. 

The Court: Well, in this particular instance! 

Mr. Edmond: Yes. 

The Court: All right. You have to prove negligence. 
You have to prove negligence and you have to prove the 
cause. 

Mr. Edmond: I disagree with you. We have the doc¬ 
trine of comparative negligence. 

The Court: That is not part of our law. 

Mr. Edmond: It is because this is Section 53. 

The Court: Are you talking about District of Columbia 
law now or the general body of Federal law with respect 
to the Federal Employer’s Liability Act? 

Mr. Edmond: I am talking about the Federal law on the 
Federal Employer’s Liability Act, the particular Act in 
question, and let me call your attention to a case decided 
in— 

The Court (interposing): No. I want to know 
22 what it says about comparative negligence. Have 
you any cases cited in the local courts? 

Mr. Edmond: Just a minute, if Your Honor please. 

The doctrine of comparative negligence, even though the 
plaintiff was negligence and even though his negligence 
concurrently with the defendant’s negligence proximately 
caused his injury, he may recover if the degree of his neg¬ 
ligence was slight as compared with that of the defendant. 

The doctrine of contributory negligence is limited by 
us in its relation to the doctrine of proximate cause. 

The Court: What are you reading now? 

Mr. Edmond: This is from 114 A. L. R. 831. 

The Court: Just a minute. What does the statute say? 

Mr. Edmond: The statute says: In all accidents here¬ 
inafter brought against any such common carrier by rail¬ 
road under or by virtue of any of the provisions of this 
chapter to recover damages for personal injury to an em¬ 
ployee, or where such injuries have resulted in his death, 
the fact that the employee may have been guilty of con- 



tributary negligence shall not bar a recovery but the dam¬ 
ages shall be diminished by the jury in proportion to the 
. amount of negligence contributable to such employee. 

The Court: It is on that theory that you conclude that 
the comparative negligence is in the picture? 

Mr. Edmond: That is right, Your Honor. 

23 The Court: Where is the negligence in this case 
on the facts stipulated? 

Mr. Edmond: It is on the facts stipulated, and we allege 
that he was tired and sleepy, and that the window was a 
piece of defective equipment, provided by the railroad com¬ 
pany because they had allowed it to be there for a period 
of time. 

The Court: I will dismiss it. The motion is granted. ' 

Mr. Edmond: Exception, Your Honor. 















